
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE:  05/20/22 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, notice is given of an intent to argue the matter as set forth herein. 

Counsel or self-represented parties must email Department 07 to request argument and 

must specify, in detail, what provision(s) of the tentative ruling they intend to argue and 

why. Counsel or self-represented parties requesting argument must advise all other 

affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear to argue and of the precise issues to be argued. Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the 

matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE BY ZOOM (WITH VIDEO AND AUDIO CAPABILITY) 

PROVIDED TIMELY EMAIL NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE 

ABOVE. THE CLERK OF DEPARTMENT 07 WILL NOTIFY YOU OF THE TIME OF YOUR ZOOM 

HEARING. 

The Court has no ability to effectively conduct hybrid hearings where some appear by zoom, 

while others appear in person. CourtCall is not an option for law and motion matters due to 

voice quality issues. 
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1. 9:00 AM CASE NUMBER:  MSC17-01167 
CASE NAME:  JONES VS. TZEN-WEN 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY THE HITES DEFENDANTS 
*TENTATIVE RULING:* 
 
Before the Court is a motion for good faith settlement determination filed by defendants and 

cross-defendants George Hites and Emo-Gizella Hites (the "Hiteses"). For the reasons set forth, 

the Court continues the hearing on the motion to 9:00 a.m. on July 8, 2022 for further briefing as 

set forth below.  

Background to the Issue for Supplemental Briefing 

The Hiteses' motion seeks a determination that their settlement with plaintiffs Jeffrey M. Jones and 

Shannon B. Jones ("Plaintiffs") is a good faith settlement under Code of Civil Procedure sections 877 

and 877.6. In connection with that determination, they request an order that claims asserted in the 

cross-complaint of Guy Tzen-Wen a/k/a Tzen-Wen Guo a/k/a/ Guo Tzen-Wen ("Guo") and Lin Bih-

Wan a/k/a Bih-Wan Lin ("Lin") (collectively "Guo/Lin") against the Hiteses for total equitable 

indemnity (1st C/A), apportionment of fault (2nd C/A), declaratory relief (3rd C/A), and negligence 

(4th C/A) are deemed barred and should be dismissed.  
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Generally, the equitable indemnity claims barred by a good faith settlement are those on which the 

nonsettling party is a joint tortfeasor. (Gackstetter v. Frawley (2006) 135 Cal.App.4th 1257, 1271.) 

The term "joint tortfeasors" in this context has been construed broadly to include joint, concurrent, 

and successive tortfeasors " 'whose acts or omissions "concurred to produce the sum total of the 

injuries to the plaintiff." [Citations.]' [Citations omitted; emphasis added.]" (Id. at 1272.)].)  

A good faith settlement determination also bars "disguised or artfully pleaded claims for indemnity or 

contribution – i.e., causes of action purporting to state direct claims but which, in fact, seek only to 

recover derivative damages. [Citation omitted.]" (Norco Delivery Service, Inc. v. Owens-Corning 

Fiberglass, Inc. (1998) 64 Cal.App.4th 955, 964 ("Norco") (emphasis added).) Claims that arise out of a 

separate tort from the tort committed by the settling tortfeasor covered by the settlement, however, 

are not barred. (Gackstetter v. Frawley, supra, 135 Cal.App.4th at 1274 ["A good faith settlement 

would not preclude a claim by a tortfeasor who committed a tort separate and distinct from the tort 

committed by the settling tortfeasor. Under this circumstance, there could be no right to indemnity. 

[Citation omitted.]"].)  

Request for Supplemental Briefing and Briefing Schedule 

In their Opposition to the motion, Guo/Lin contend their negligence claim against the Hiteses is not 

the same as the indemnity-related claims in the first three causes of action of their cross-complaint 

because they are seeking damages for the injury caused to the Guo/Lin Property and costs to repair 

that property. In their reply, the Hiteses cite the Norco case. They contend that under Norco, Guo/Lin 

must present evidence in opposition to the motion to demonstrate their negligence claim is a direct 

claim and not one merely seeking damages derivative of those for which the cross-complainant is 

alleged to be liable to the plaintiff. (Norco, supra, 64 Cal.App.4th at 964.)  

The Norco decision was raised for the first time in the reply papers. The Court seeks supplemental 

briefing on the Norco decision and its application to the issues in dispute regarding the scope of 

claims asserted in the Guo/Lin cross-complaint that would be barred if the Court makes the good faith 

determination regarding the Hiteses' settlement with Plaintiffs under Code of Civil Procedure sections 

877 and 877.6. The Court sets the following schedule for supplemental briefing and continues the 

hearing on the motion: 

a. On or before June 15, 2022, Guo/Lin may file a supplemental pleading no more than 7 

pages in length addressing the Norco decision and its application to the circumstances of 

this case, including whether under Norco their fourth cause of action for negligence 

against the Hiteses, in addition to their first, second, and third causes of action of their 

cross-complaint, should be barred and dismissed; 

b. On or before June 22, 2022, the Hiteses may file a supplemental pleading no more than 7 

pages in length responding to the issues raised in the Guo/Lin supplemental pleading; 

c. The hearing on the motion is continued to 9:00 a.m. on July 8, 2022. 
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2. 9:00 AM CASE NUMBER:  MSC17-02330 
CASE NAME:  CHEKENE VS. BOWERS 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY DEFENDANT DAMON BOWERS 
*TENTATIVE RULING:* 
 
 The demurrer is dropped from calendar as moot.  The Court views plaintiffs’ opposition 

evidence as an offer to amend their complaint, so as to bolster their alter ego allegations with facts 

learned in recent discovery.  This is the first challenge to the pleading of plaintiffs’ alter ego 

allegations, and the Court finds that allowing an opportunity to amend is appropriate. 

 Plaintiffs shall file any further amended complaint on or before May 31, 2022.  Defendant 
Damon Bowers may bring a renewed demurrer directed to the further amended complaint. 
 

 

  

 
    

3. 9:00 AM CASE NUMBER:  MSC19-01232 
CASE NAME:  NEFERTARI VS. GRUPE MANAGEMENT CO. 
HEARING ON PETITION TO APPROVE COMPROMISE OF CLAIM 
*TENTATIVE RULING:* 
 
Unopposed motion granted. 
 

 

  

 
    

4. 9:00 AM CASE NUMBER:  MSC19-01709 
CASE NAME:  GANTAN VS. GANTAN 
HEARING ON APPLICATION FOR APPOINTMENT OF RECIEVER 
*TENTATIVE RULING:* 
 
Before the Court is an application for appointment of a receiver filed by Defendant Edward Gantan as 
Guardian ad Litem for Zenaida Gantan (“Defendant”) pursuant to Code of Civil Procedure (“CCP”) 
section 564(b)(9). The application is opposed by Plaintiff Kamilee Gantan (“Plaintiff”). 

Defendant seeks an order appointing Gerard F. Keena II as the Court’s receiver over 115 Thayer Way, 
American Canyon, CA 94503 (the “Subject Property”) and the residential care facility for the elderly 
(“Care Home”) operated thereon. Defendant seeks an order granting the Receiver the authority to 
manage the Subject Property and the Care Home. Defendant also seeks an order authorizing the 
Receiver to secure funding for the receivership estate through the issuance of receiver’s certificates 
that may be recorded as super-priority liens on the Subject Property. 
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Additionally, the Defendant seeks to enjoin Plaintiff from collecting income or rent from the Subject 
Property and Care Home, from interfering with the Court Receiver in the operation of the Subject 
Property and Care Home, and from encumbering or transferring any interest in the Subject Property 
and Care Home. 

As described further below, the Application is granted. 

Request for Judicial Notice 

Plaintiff’s unopposed request for judicial notice of provisions of the California Code of Regulations 
regarding Residential Care Facilities for the Elderly is granted. (Evid. Code §§ 452, 453.) 

Defendant’s unopposed request for judicial notice of Plaintiff’s Declaration in Support of Application 
for Default and the Declaration of J. Scott Isherwood in Support of Motion to Set Aside Default is 
granted. (Evid. Code §§ 452, 453.) 

Brief Factual and Procedural Background 

This case concerns Greenhills Care Home in American Canyon, Napa County (“Greenhills”). (Complaint 
at ¶ 4.) Plaintiff is employed as the Administrator of Greenhills and has been employed at the care 
home for over 27 years. (Kamilee Gantan Decl. at ¶¶ 2,3.) 

Plaintiff seeks through her Complaint damages for breach of contract, promissory estoppel, and 
slander. It also requests injunctive and declaratory relief. The gravamen of the Complaint is her 
allegation that Defendant orally promised to give her business and the property where it is located, to 
Plaintiff. (See generally Complaint.) Attached to the Complaint is a 2017 “reproduction” of the alleged 
agreement from 2001, allegedly executed by Defendant.  

This Court previously set aside a default judgment whereby Plaintiff had gained title to the Subject 
Property. The default judgment against Defendant Zenaida P. Gantan was set aside and Edward 
Gantan as Guardian ad Litem for Zenaida Gantan filed a verified answer on December 30, 2021. 

Defendant moved ex parte for the appointment of a Receiver on April 21, 2022 and the Court set the 
hearing on the Application for May 20, 2022. 

Analysis 

Defendant’s application is based on CCP 564(b)(9). That section provides that “[a] receiver may be 
appointed by the court in which an action or proceeding is pending, or by a judge of that court … 
where necessary to preserve the property or rights of any party.” 

Receivership is an equitable remedy. The appointment of a receiver rests in a large measure in the 
sound discretion of the court. “However, such power is not entirely uncontrolled and must be 
exercised with due regard to the facts presented in each particular case.” (Alhambra-Shumway Mines, 
Inc. v. Alhambra Gold Mine Corp. (1953) 116 Cal.App.2d 869, 873.) 

Courts are generally reluctant to grant a receivership prior to trial, as a receivership is a harsh, time-
consuming, and expensive remedy. The appointment of a receiver is a drastic remedy to be employed 
only in exceptional circumstances. (City and County of San Francisco v. Daley (1993) 16 Cal.App.4th 
734, 744.) Courts usually prefer to regulate conduct of a business by injunctions, resorting to a 
receiver only when it is clear that an injunction will not work. “Ordinarily, if there is any other remedy, 
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less severe in its results, which will adequately protect the rights of the parties, a court should not 
take property out of the hands of its owners. [Citations.]” (Golden State Glass Corp. v. Superior Court 
of Los Angeles County (1939) 13 Cal.2d 384, 393.)   

The moving party has the burden of proving, by a preponderance of evidence, that appointment of a 
receiver is warranted. (Alhambra-Shumway Mines, supra, 116 Cal. App. 2d at p. 874). The Court must 
consider the availability and efficacy of other remedies in determining whether to employ the 
extraordinary remedy of a receivership. (Id. at p. 873.)  

Here, the primary basis for Defendant’s motion is that the Care Home is out of compliance with 
Health & Safety Code § 1550. Specifically, Defendant contends that Plaintiff has been operating the 
Subject Property as a Care Home without the required State license since at least September 15, 2021 
when the Court appointed Edward Gantan and Rozen Gantan Bennett as temporary conservators 
over Defendant Zenaida P. Gantan’s estate and person, respectively. (Notice of Application at p. 2, 
¶ 1; see also Edward Gantan Decl. at ¶¶ 5,7.) Furthermore, a prerequisite to licensing is control of the 
property from which the care home is operated (Health & Safety Code § 1569.15(a)(12); 22 C.C.R. 
§ 87101) which precludes Plaintiff from obtaining a license herself unless she should prevail in this 
lawsuit and obtain title to the Subject Property. Therefore, according to Defendant, there is an 
immediate danger that the State will issue an order suspending the Care Home’s existing license and 
requiring Plaintiff to cease and desist the operation of the Subject Property as a Care Home. (Id. at 
p. 3, ¶ 3.) 

In opposition, Plaintiff argues that there is no likelihood of immediate harm as the California Code of 
Regulations regarding Residential Care Facilities for the Elderly provide for an extensive 
administrative process. (See Opp. at § III(A)(i).) Plaintiff also argues that the fact that a Care Home 
operator is not title owner or a lessee of the facility is not grounds for closure of a Care Home. (See id. 
at § III(A)(ii).) Notably, Plaintiff does not dispute that the Care Home is not being operated in 
compliance with the provisions of the Health and Safety Code.  

Notwithstanding the hearsay testimony regarding the likelihood of action on the part of the 
Community Care Licensing Division (see Kamilee Gantan Decl. at ¶¶ 6,7), the fact remains that 
Plaintiff is not licensed to operate the Care Home and cannot be unless and until this lawsuit is 
resolved in her favor and she is granted the Subject Property. Plaintiff’s arguments against 
appointment of a Receiver essentially amount to prevarication about the type and severity of 
consequences for being unlicensed. 

Defendant has established that the appointment of a receiver is warranted. The Court declines, 
however, to wholly enjoin Plaintiff from collecting income or rent from the Subject Property and Care 
Home as requested by Defendant. While collection of rent would be properly within the Receiver’s 
duties, the appointment of a Receiver does not by its terms end Plaintiff’s employment at Greenhills. 
That said, the Court also notes Plaintiff’s testimony that “I am certain that if somehow control is taken 
away from me by Zenaida’s children, key components of the staff and I will find work elsewhere.” 
(Plaintiff’s Decl. at ¶ 8.) To be clear, the Court’s order does not terminate Plaintiff’s employment, 
though some of Plaintiff’s duties would necessarily be curtailed by the appointment of the Receiver. 

The Court hereby rules as follows: 

Appointment. Under the authority granted to the Court by sections 564 et seq. of the California Code 
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of Civil Procedure, Gerard F. Keena, II is hereby appointed as a receiver in this action (“the Receiver”). 
The contact information for the Receiver is as follows: 

Gerard F. Keena, III 
2001 Milvia Street 
Berkeley, CA 94704 
(510) 995-0158 

Receiver’s Fees. Defendant has represented that the Receiver charges $375 an hour for his services 
(and descending rates for his staff at Bay Area Receivership Group). The Court authorizes this rate of 
compensation, pending further order of the Court. All fees are subject to final review and approval by 
the Court. (CRC 3.1183.) 

Oath and Undertaking. Before assuming his duties as receiver, Mr. Keena shall sign an oath, in proper 
form, to perform the duties of receiver faithfully. Mr. Keena shall also obtain an undertaking, from a 
licensed corporate surety, in the initial amount of $ 10,000; the undertaking shall be for the faithful 
performance of the Receiver's duties. Both the oath and the undertaking shall be filed with the Court. 
If Defendant objects to the amount of the undertaking, or otherwise object to the adequacy of the 
undertaking, he may file a motion addressing that issue. The Receiver shall have no powers under this 
order until both the oath and the undertaking have been filed. (CCP § 567.) 

The Business. On the filing of the signed oath and the undertaking, the Receiver shall take possession 
of all assets of the following described residential care facility for the elderly: 

Greenhills 
115 Thayer Way 
American Canyon, CA 94503 

Turnover of Assets. Upon the filing of the Receiver’s oath and the undertaking, all parties to this 
action shall immediately and fully cooperate with the Receiver in turning over all assets of the 
Business to the Receiver for the Receiver’s exclusive possession and control. This cooperation shall 
include, but shall not be limited to, the following: (1) giving the Receiver possession of all keys to the 
premises of the Business; (2) giving the Receiver possession of all keys to locked items of personal 
property, such as safes and cash registers; (3) giving the Receiver possession of all of financial records 
pertaining to the Business, and; (4) signing all documents necessary or convenient to turn over 
control to the Receiver of the Business’s bank accounts and credit accounts. Violation of this provision 
of the Court's order may be punished by contempt sanctions. 

Powers of the Receiver. Pending further order of this Court, the Receiver is authorized and instructed 
to manage and preserve the Business; to collect the profits of the Business; and to pay the taxes and 
other expenses of the Business.  The Receiver is authorized to employ labor as may be necessary, to 
purchase supplies, and to incur the risks and obligations ordinarily incurred by managers of similar 
businesses. 

Duties of the Receiver. The Receiver shall at all times conduct the receivership in full compliance with 
his duties under the following law: (1) the provisions of sections 564 et seq. of the California Code of 
Civil Procedure; (2) rule 3.1179 et seq. of the California Rules of Court, and; (3) all other applicable 
law. 
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Inventory. The Receiver shall file his initial inventory within 30 days after the Receiver’s oath and 
undertaking are filed with this Court. (CRC 3.1181.) 

Monthly Reports. The Receiver shall provide monthly reports to all parties in this actions, in 
compliance with rule 3.1182 of the California Rules of Court. The reports may be sent to the parties in 
care of their attorneys of record. The original of each monthly report shall be promptly filed with the 
Court. 

Additional Powers and Instructions. If, upon review of this order, the Receiver determines that further 
provisions or instructions are necessary, the Receiver may seek a supplemental order from the Court. 

 
 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-00050 
CASE NAME:  GEE VS. HEATH 
MOTION FOR LEAVE TO AMEND COMPLAINT 
*TENTATIVE RULING:* 
 
Unopposed motion granted. FAC to be served and filed by 5/27/22, responsive pleading due by 
6/27/22. 
 

 

 
    

6. 9:00 AM CASE NUMBER:  MSC20-00050 
CASE NAME:  GEE VS. HEATH 
 MOTION FOR TERMINATING SANCTIONS AGAINST SHARON TOWSTER 
*TENTATIVE RULING:* 
 
Unopposed motion granted. Defendant Towster’s answer and/or cross complaint is stricken. 
Judgement package to be submitted within 10 days. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC20-00842 
CASE NAME:  RUDENKO VS. CALIFORNIA STAR REMODELING INC. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL FILED BY DEFENDANT 
*TENTATIVE RULING:* 
 
Continued to 5/27/22 at 9 a.m. The Court plans to grant the motion. However,  the Defendant 
California Star remodeling Inc. is ordered to appear at that next hearing on 5/27/22 at 9 a.m. through 
new counsel or risk having it’s answer/cross complaints stricken. 
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8. 9:00 AM CASE NUMBER:  MSC20-01832 
CASE NAME:  LAMB VS. GIBBY 
MOTION TO STRIKE PORTIONS OF PLAINTIFFS’ COMPLAINT 
*TENTATIVE RULING:* 
 
Unopposed motion granted. 
 

 

  

 
    

9. 9:00 AM CASE NUMBER:  MSC21-00959 
CASE NAME:  REESE VS. ELLIOTT 
HEARING ON DEMURRER TO  THE (DEEMED) 2ND AMENDED COMPLAINT. THIS IS A CONTINUATION 
FROM THE 4/8/22 HRG. 
*TENTATIVE RULING:* 
 
 Defendant Christina Elliott’s demurrer to the Second Amended Complaint is sustained in part 
and overruled in part.  The demurrer is sustained without leave to amend as to the First, Fifth, Sixth, 
Seventh, and Eighth Causes of Action.  The demurrer is sustained with leave to amend as to the Third 
and Ninth Causes of Action. The demurrer is overruled as to the Second and Fourth Causes of Action. 

 If Plaintiff elects to amend, the amended complaint shall be filed and served on or before 
June 9, 2022. 

Demurrer 

 Pursuant to CCP § 430.10(e), Defendant Elliot demurs to each cause of action in the Second 
Amended Complaint on the ground Plaintiff has failed to allege facts sufficient to state a cause of 
action. 

1st C/A—Declaratory Relief 

 Defendant’s demurrer to the First Cause of Action is sustained without leave to amend. 

 Plaintiff alleges the sole reason Defendant Elliot was placed on title was to enable a refinance 
of the property and not a gift to Elliot.  Plaintiff alleges Defendant Elliot intended, at the time of 
signing the transfer documents, to steal approximately half of the $1,000,000 in equity.  Plaintiff 
alleges this would constitute fraudulent intent at the inception.  (SAC, ¶ 42.) Plaintiff seeks a judicial 
determination that the conveyance to Elliot was obtained by fraud and is therefore void. 

 Defendant demurs to First Cause of Action on the ground it is derivative of Plaintiff’s causes 
of action for quiet title and fraud in the inducement.  Defendant argues these causes of action fail and 
therefore the declaratory relief claim fails. Also, Plaintiff has a separate remedy set forth in the Third 
Cause of Action.   

 In the Opposition, Plaintiff argues she has asserted all facts necessary to support a court 



CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE:  05/20/22 

 

9 

 

ruling for declaratory relief removing Plaintiff from title to the Property. 

 In response, Defendant argues that Plaintiff essentially concedes this claim is derivative of the 
quiet title cause of action. 

 “To qualify for declaratory relief under section 1060, plaintiffs were required to show their 
action… presented two essential elements: “(1) a proper subject of declaratory relief, and (2) an 
actual controversy involving justiciable questions relating to the rights or obligations of a party.”  
(Lee v. Silveira (2016) 6 Cal.App.5th 527, 546.)   “In short, the remedy is to be used in the interests of 
preventive justice, to declare rights rather than execute them.”  (Jolley v. Chase Home Finance, 
LLC (2013) 213 Cal.App.4th 872, 909.) Declaratory relief “‘operates prospectively, and not merely for 
the redress of past wrongs. It serves to set controversies at rest before they lead to repudiation of 
obligations, invasion of rights or commission of wrongs….”  (Snyder v. California Ins. Guarantee 
Assn. (2014) 229 Cal.App.4th 1196, 1207.) 

   Here, Plaintiff seeks a declaration that Defendant was put on title, without consideration, 
exclusively to facilitate a refinance.  Plaintiff seeks a ruling removing Defendant from title.  Here, the 
issues invoked in the declaratory relief action are fully engaged by the quiet title cause of action.  
The declaratory relief action is superfluous and unnecessary.  “Generally, an action in declaratory 
relief will not lie to determine an issue which can be determined in the underlying tort action. 
‘The declaratory relief statute should not be used for the purpose of anticipating and determining an 
issue which can be determined in the main action. The object of the statute is to afford a new form of 
relief where needed and not to furnish a litigant with a second cause of action for the determination 
of identical issues.’ [Citation.]”  (Cal. Ins. Guar. Ass'n v. Superior Court (1991) 231 Cal.App.3d 1617, 
1623-1624.)  

 “Under section 1061 of the Code of Civil Procedure the court may refuse to exercise the 
power to grant declaratory relief where such relief is not necessary or proper at the time under all of 
the circumstances. The availability of another form of relief that is adequate will usually justify refusal 
to grant declaratory relief.”  (Cal. Ins. Guar. Ass'n v. Superior Court (1991) 231 Cal.App.3d 1617, 1624.)  
The refusal to exercise the power is within the court's legal discretion.    

2nd C/A—Quiet Title   

 Demurrer to the Second Cause of Action for Quiet Title is overruled. 

 Plaintiff seeks to quiet title solely in her name, free and clear of any interest of Defendant.  
Plaintiff alleges Defendant Elliot obtained her “ownership” by fraud, or “at least no meeting of the 
minds, paid nothing for her “purported ‘equity ownership’ in the Property.”  Plaintiff alleges the 
appropriate remedy is to void or rescind the Agreement. 

 In order to quiet title, a plaintiff's complaint “must include” all of the following as elements of 
the claim: (1) a description of the property that is the subject of the action; (2) the title of the plaintiff 
as to which a determination is sought and the basis of the title; (3) “[t]he adverse claims to the title of 
the plaintiff against which a determination is sought”; (4) the date as of which the determination is 
sought; and (5) a prayer for the determination of plaintiff's title “against the adverse claims.” (Code 
Civ. Proc., § 761.020, subds. (a)–(e).) (Weeden v. Hoffman (2021) 70 Cal.App.5th 269, 294.) 
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 Defendant demurs to the quiet title cause of action on the ground it is unclear what basis 
Plaintiff seeks to quiet title.  Plaintiff asserts throughout the SAC that a valid oral agreement existed 
between the parties to place Plaintiff on title.  However, the quiet title cause of action is based on 
voiding that very same agreement because of fraud in the inducement.  According to Defendant, 
Plaintiff’s pleading is inconsistent.  Defendant argues that Elliot has legal title and Plaintiff seeks to 
remove Elliott from title even though she is undisputedly a co-borrower on the mortgage. 

 Plaintiff asserts that she has complied with the pleading requirements set forth in CCP § 
761.020.  The Court agrees that Plaintiff has alleged facts sufficient to state a cause of action for quiet 
title.  “In an ordinary action to quiet title it is sufficient to allege in simple language that the plaintiff is 
the owner and in possession of the land and that the defendant claims an interest therein adverse to 
him.”  (South Shore Land Co. v. Petersen (1964) 226 Cal.App.2d 725, 740.)  The SAC alleges Plaintiff is 
the owner of the property and that Defendant Elliott’s claim is adverse to Plaintiff claim of ownership.  
The demurrer is not well taken. 

3rd C/A—Fraud in the Inducement  

 Demurrer to the Third Cause of Action for Fraud in the Inducement is sustained with leave to 
amend. 

 Plaintiff alleges she agreed to allow Defendant on title to facilitate a refinance.  Defendant, 
in turn, was to give Plaintiff any tax benefits that arose from this transaction.  In exchange, Plaintiff 
would allow Defendant to continue to live at the Property for rent substantially lower than market 
value.  Plaintiff alleges that when Defendant agreed to the contract, she had no intention of living up 
to its terms at the time of signing.  Plaintiff alleges Defendant had no intention of ever quit claiming 
off the title.   Plaintiff alleges Defendant fraudulently induced Plaintiff to agree to the contract and 
then Defendant would later claim no less than one-half ownership stake in the property. 

 The elements of fraud are (a) a misrepresentation (false representation, concealment, or 
nondisclosure); (b) scienter or knowledge of its falsity; (c) intent to induce reliance; (d) justifiable 
reliance; and (e) resulting damage. 
(Hinesley v. Oakshade Town Center (2005) 135 Cal.App.4th 289, 294.) 

 Fraud in the inducement is a subset of the tort of fraud. It “occurs when ‘the promisor knows 
what he is signing but his consent is induced by fraud, mutual assent is present and a contract is 
formed, which, by reason of the fraud, is voidable.’ [Citation.]” (Hinesley v. Oakshade Town 
Center (2005) 135 Cal.App.4th 289, 294-295, internal quotation marks omitted.) 

 First, Defendant argues that Plaintiff attempts to improperly turn an alleged breach of 
contract into fraud.  Plaintiff alleges the parties had a “valid” oral agreement.  Defendant argues the 
cause of action would be breach of contract, not fraud.  Secondly, Defendant argues Plaintiff does not 
allege the elements of fraud.  She does not allege specific facts showing how Defendant defrauded 
her.  She alleges no facts showing intent and justifiable reliance. She vaguely alleges that when Elliot 
entered the contract, she had no intention of living up to its terms. Defendant argues these facts are 
not sufficient to state a claim for fraud.   

 In the opposition, Plaintiff argues that it is a fact that Plaintiff, at some point, formed an 
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intent to assert ownership of the subject property.  Plaintiff asserts she has provided all of the facts 
known to her regarding Defendants’ intent at the time of the refinance. In response to the opposition, 
Defendant points out that Plaintiff failed to identify any fraudulent representation.    

 The Court finds Plaintiff has not alleged facts sufficient to state a cause of action for 
fraudulent inducement.   “Actual fraud involves conscious misrepresentation, or concealment, or non-
disclosure of a material fact which induces the innocent party to enter the contract.”  (Odorizzi v. 
Bloomfield Sch. Dist. (1966) 246 Cal.App.2d 123, 128.)  It is well settled that a "promise made with no 
intention of performing is actionable fraud where the other party relies upon it as an inducement to 
enter into an agreement.”  (Miller v. National American Life Ins. Co. (1976) 54 Cal.App.3d 331, 338.) 

 Here, Plaintiff does not alleged a misrepresentation by Plaintiff or concealment of material 
fact she was required to disclose.  Of the promises allegedly made by Defendant—she fulfilled.  She 
agreed to remit the tax savings and she did so.  As to the Plaintiff’s claim that Defendant had no 
intention of quit claiming the title, Plaintiff admits in the Opposition that “at some point” Defendant 
formed the intention to assert a claim to the property.   This is insufficient to state a claim for fraud in 
the inducement as the intent had to be present or before Plaintiff entered into the contract. 

4th C/A—Breach of Contract 

 Demurrer to the Fourth Cause of Action for Breach of Contract is overruled.  

 Plaintiff alleges the parties entered into an oral contract with a number of covenants, 
including that Reese, as owner, would temporarily put Renter Elliot on title to facilitate the refinance 
and to capture tax savings.  Elliot would stay on the title for a few years, until circumstances of one or 
both Parties changed.  Additionally, Elliot would enjoy very low rent as long as the co-signer 
arrangement was required.  Plaintiff alleges Defendant breached the agreement in 2020 and 2021by 
ceasing to remit the annual tax savings to Plaintiff, refusing to quitclaim off the title to allow the 
refinance, and attempting to “steal” a portion of Reese’s equity. 

 A cause of action for breach of contract requires proof of the following elements: 
(1) existence of the contract; (2) plaintiff's performance or excuse for nonperformance; 
(3) defendant's breach; and (4) damages to plaintiff as a result of the breach. 
(CDF Firefighters v. Maldonado (2008) 158 Cal.App.4th 1226, 1239.) 

 First, Defendant points out that Plaintiff has alleged there was no consideration for placing 
Defendant on the title.  Defendant argues if there was no consideration, there is no contract. 
Defendant argues that this alone is fatal to the cause of action. 

 Secondly, Defendant argues the alleged oral agreement for Elliott to surrender title to Reese 
runs afoul of the Statute of Frauds. (CCP § 1971.)  Plaintiff admits she has nothing in writing obligating 
Defendant to surrender title at some point in the future.  Moreover, there is no writing obligating 
Defendant to surrender her leasehold, which has been extended over years based on an oral 
agreement.   

 Plaintiff argues the agreement falls within two exceptions to the S/F.  First, there was partial 
performance.  The contract had been fully performed by the parties for 3 years.  Secondly, Plaintiff 
incurred substantial expenses in fulfilling her part of the contract so the doctrine of promissory 
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estoppel takes the contract out of the statute of frauds.  

 As to consideration, Plaintiff argues that while Defendant did not pay any money for addition 
of her name to the title, Defendant’s help with Plaintiff securing the refinance was sufficient 
consideration to support the contract. 

 In response, Defendant argues that Plaintiff has not provided any authority for the exceptions 
to the statute of frauds she cites in the Opposition.  The statute of frauds exists to prevent what 
Plaintiff is attempting to do here—use vague allegations of an oral agreement to trump how title is 
set forth in the grant deed. 

 “[W]here assertion of the statute of frauds would cause unconscionable injury, part 
performance allows specific enforcement of a contract that lacks the requisite writing.”  (In re 
Marriage of Benson (2005) 36 Cal.4th 1096, 1108.)  Here, Plaintiff has alleged partial performance. 

 As to consideration, Plaintiff has pled sufficient facts to show consideration was given to 
support the contract. “Any benefit conferred, or agreed to be conferred, upon the promisor, by any 
other person, to which the promisor is not lawfully entitled, or any prejudice suffered, or agreed to be 
suffered, by such person, other than such as he is at the time of consent lawfully bound to suffer, as 
an inducement to the promisor, is a good consideration for a promise.”(Civil Code, § 1605.)  Here, 
Plaintiff alleges a mutual exchange of promises, promise for promise which supports consideration.  
The contract was mutually performed for several years.  The complaint alleges sufficient facts to state 
a cause of action for breach of contract.    

5th C/A—Violation of CCP § 773 and Civil Code § 3346 

 Demurrer to the Fifth Cause of Action is sustained without leave to amend.  Plaintiff alleges 
Defendant seriously damaged the foliage at the Property.  According to Plaintiff, Defendant destroyed 
numerous healthy bushes, trees, and other ornamental landscaping.  Plaintiff alleges the destruction 
of the landscaping was willful and malicious.  

 CCP § 733 and Civil Code § 3346 provides for damages for injuries to trees on the land of 
another.  Defendant demurs on the ground Plaintiff failed to state a cause of action because 
Defendant is a joint tenant and as an owner of the property, she cannot be liable under these 
statutes. 

 In the Opposition, Plaintiff simply asserts Defendant interfered with her ownership in her 
property and the plants were killed without permission of the owner. 

 CCP § 733 and Civil Code § 3346 were originally enacted to address willful and malicious 
cutting of timber. “Statutes providing for recovery of double or treble damages for injuries to trees 
are intended to make timber appropriation unprofitable.” 
(Heninger v. Dunn (1980) 101 Cal.App.3d 858, 868.)  However, these statutes seem to require 
unauthorized entry or trespass on the land of another. 

 “The most sensible way to understand the statute's pairing of “wrongful injuries to timber, 
trees, or underwood” with its reference to “the trespass” is as a limitation on the statute's scope, to 
cover only those injuries that necessarily involve some sort of trespass. (§ 3346, subd. (a).) Put 



CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE:  05/20/22 

 

13 

 

differently, “trespass”—given its position in the statutory scheme—sheds light on which injuries to 
trees are best understood as “wrongful injuries” for purposes of section 3346. (Scholes v. Lambirth 
Trucking Co. (2020) 8 Cal.5th 1094, 1104.) CCP § 733 refers to “injury to tree or timber on the land of 
another person.”   

 Here, the SAC clearly admits that Plaintiff was on the title as owner of the property.  Also, as 
renter, Plaintiff was authorized to be on the property.   Plaintiff has not alleged facts showing the 
“trespass” necessary to maintain a cause of action for violation of these statutes. 

6th C/A—Breach of Contract (Tortious Interference with Economic Advantage) 

 Defendant’s demurrer to the Sixth Cause of Action is sustained without leave to amend.  

 Plaintiff alleges she had approached her current lender, Cashcall, and discussed a refinance of 
the Property.  Defendant’s breach of the oral agreement interfered with Plaintiff’s ability to work with 
Cashcall to refinance.  Plaintiff needs Defendant’s name off the title to proceed with the refinance.  
Plaintiff alleges Defendant is fully aware of Plaintiff’s intent to refinance and the relationship with the 
lender, but Defendant is illegally claiming an ownership interest and Plaintiff is unable to refinance. 

 “The elements of a claim of interference with economic advantage and prospective economic 
advantage are: ‘ “ ‘(1) an economic relationship between the plaintiff and some third party, with the 
probability of future economic benefit to the plaintiff; (2) the defendant's knowledge of the 
relationship; (3) intentional [or negligent] acts on the part of the defendant designed to disrupt the 
relationship; (4) actual disruption of the relationship; and (5) economic harm to the plaintiff 
proximately caused by the acts of the defendant.’ [Citations.]” [Citation.]’ [Citation.]” (Winchester 
Mystery House, LLC v. Global Asylum, Inc. (2012) 210 Cal.App.4th 579, 596.)   

 First, Defendant points out that Plaintiff, despite labeling this cause of action “breach of 
contract,” attempts to allege a tort.   

 Secondly, Defendant argues that this tort can only be asserted “against a stranger to the 
relationship.”   (Kasparian v. County of Los Angeles (1995) 38 Cal.App.4th 242, 262.)  Here, Plaintiff 
alleges that Defendant’s purported breach of the oral agreement is the basis for its claim of 
interference with Plaintiff’s economic advantage with Cashcall, the current lender.  However, 
Defendant is also a borrower on the current mortgage.  As Defendant is not a stranger to the 
relationship, the cause of action fails. 

 In the Opposition, Plaintiff argues that Defendant breached the contract between the parties 
by refusing to quitclaim off the title when requested to do so.  This is interfering with Defendant’s 
relationship with Cashcall. Plaintiff argued the conduct was intentional and disrupted the relationship 
with Cashcall. 

 In response, Defendant argues that Plaintiff concedes that she is alleging Elliott interfered 
with her own alleged contract with Reese.  Defendant asserts Reese is trying to manufacture tort 
damages out of breach of contract.   

 Plaintiff has failed to allege facts sufficient to state a cause of action.  In this cause of action 
for interference with prospective economic advantage, courts require an additional element, that the 
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alleged interference must have been wrongful by some measure beyond the fact of the interference 
itself. (Della Penna v. Toyota Motor Sales, U.S.A., Inc. (1995) 11 Cal.4th 376, 392–393.) “The 
independently wrongful act must be the act of interference itself, but such act must itself be 
independently wrongful.”  (Crown Imports, LLC v. Superior Court (2014) 223 Cal.App.4th 1395, 1404.)  
“California's independent wrongfulness requirement more narrowly defines actionable conduct under 
this tort.” (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1160.)  “For an act to be 
sufficiently independently wrongful, it must be “unlawful, that is … it is proscribed by some 
constitutional, statutory, regulatory, common law, or other determinable legal standard.” (Korea 
Supply Co. v. Lockheed Martin Corp., supra, 29 Cal.4th at p. 1159.) 

 “It is the plaintiff's burden to plead and prove that the defendant's conduct is independently 
wrongful in order to recover.”  (Crown Imports, LLC v. Superior Court (2014) 223 Cal.App.4th 1395, 
1404.)  Plaintiff has not pled independently wrongful conduct by Defendant and has not 
demonstrated how she can plead such wrongful conduct.  Not agreeing to remove her name from 
title, may constitute a breach of the contract, but it is not inherently wrongful conduct. 

7th C/A—Breach of Contract (Fair Rental Value of the Premises) 

 Demurrer to the Seventh Cause of Action is sustained without leave to amend. 

 Plaintiff alleges that Defendant has no lease so Defendant is operating under an implied 
“month-to-month” lease.  Plaintiff alleges she has a right to evict Defendant.  Reese did file an 
Unlawful Detainer action in attempt to evict Elliot.  Plaintiff alleges she is harmed by Elliot’s wrongful 
occupation of the property and is entitled to damages for the reasonable rental value. Plaintiff alleges 
Defendant Elliott is now attempting to use her false claims to ownership to wrongfully stall her 
eviction. 

 Defendant argues this cause of action fails because Defendant is not a tenant as she is on the 
title to the Property.  In response, Plaintiff argues Defendant is occupying the Apartment at $830 and 
the fair market value is approximately $2,300.    

 First, Plaintiff’s has not alleged facts showing this cause of action is not a duplicate of the 
Fourth Cause of Action for Breach of Contract.  Secondly, Plaintiff alleges Defendant Elliott has no 
lease, so she is operating under an implied “month-to-month” lease. Plaintiff alleged as one of the 
terms of the oral agreement that, “Renter Elliott would enjoy very low rent as long as the co-signer 
arrangement was required, for an indeterminate number of years.”  Plaintiff has not alleged how 
Defendant breached the agreement. Plaintiff does not allege Defendant has not paid the agreed upon 
rent.   

 Finally, the section cited by Plaintiff for lost rent, Civil Code § 1246.2(e)(6).  The language 
cited by Plaintiff is taken from Civil Code § 1946.2(e)(6). The section does not provide any support for 
Plaintiff’s claim for fair rental value as separate cause of action.    

8th C/A—Intentional Interference with Prospective Economic Relations 

 Demurrer to Eighth Cause of Action is sustained without leave to amend. 

 Plaintiff alleges Defendant Elliott intentionally interfered with an economic relationship 
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between Plaintiff Reese and Cashcall Mortgage. Defendant Elliott engaged in wrongfully claiming 
ownership of the property at 27 Ardilla Road, with the intent to disrupt the relationship and prevent a 
refinance of the Property. 

 Defendant, in the supplemental briefing points out that this cause of action is duplicative of 
the 6th Cause of Action.  In the supplemental opposition, Plaintiff argues she is alleging Defendant 
interfered with Plaintiff obtaining a new mortgage, not the existing mortgage.  Therefore, this cause 
of action is not duplicate of the Sixth Cause of Action. 

 However, the Court disagrees with Plaintiff.  The 6th and 8th cause of action are duplicative 
of each, although the 6th Cause of Action is entitled “Breach of Contract.”  Even if the Court were to 
find the two causes of action are not duplicative, Plaintiff has failed to allege independently wrongful 
conduct by Defendant Elliot that disrupted her relationship with Cashcall.  

9th C/A—Unlawful Detainer 

 Demurrer is sustained with leave to amend.  

 Plaintiff alleges Defendant is a “month to month” tenant and has been given the required 60-
day notice.  Defendant is now unlawfully retaining possession of her apartment.  Plaintiff requests the 
Court to order Elliott to terminate her tenancy and vacate the premises. 

 Defendant argues this cause of action fails because Elliot is on title and cannot be evicted 
from her own property.  Additionally, Reese already has another unlawful detainer case pending.   

 The Unlawful Detainer Act also sets out pleading requirements specific to unlawful detainer 
claims. The complaint must be verified; set forth the facts on which the plaintiff seeks to recover; 
describe the real property with reasonable certainty; state the amount of rent in default, if applicable; 
and specifically state the method of service of notice of termination. (Stancil v. Superior Court (2021) 
11 Cal.5th 381, 395-396.)   

 Here, Plaintiff has not stated the method of service of notice.  Plaintiff states that Defendant 
was given a sixty-day notice, but that was in a separate unlawful detainer action that was dismissed 
on November 11, 2021. 

 
 

  

 
    

10. 9:00 AM CASE NUMBER:  MSC21-01900 
CASE NAME:  RICHARD SCHERER VS. PETER BURMAN 
MOTION TO SET ASIDE DEFAULT 
*TENTATIVE RULING:* 
 

Conditionally granted. Defendant Peter Burman (“defendant”) moves to set aside his default 
pursuant to Code of Civil Procedure § 473 (b). However, he has not submitted a proposed answer. 
This is required before the motion can be granted. Defendant must bring a proposed answer to the 
hearing for the Court’s consideration at 9 a.m. and serve a copy thereof before the hearing. If an 
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appropriate proposed answer is received, the motion will be granted.   

Background 

Plaintiff, Richard Scherer, filed this case on September 13, 2021. A proof of service filed on 
September 30, 2021 indicates defendant was personally served on September 19, 2021. After 
defendant failed to appear, his default was entered on November 9, 2021. 

Defendant filed this motion on February 16, 2022. The motion is supported by a declaration 
from defendant who states he (1) got sick with covid, (2) went on unemployment, (3) had to declare 
bankruptcy, (4) went into foreclosure, (5) is going through a “nasty divorce,” and (6) went into a deep 
depression.  

Plaintiff opposes the motion, arguing that defendant has not made the requisite showing. 
Plaintiff also points out that no proposed answer was submitted.  

Discussion 

Code of Civil Procedure § 473 (b) states, in relevant part: 

The court may, upon any terms as may be just, relieve a party or his or her legal 
representative from a judgment, dismissal, order, or other proceeding taken against 
him or her through his or her mistake, inadvertence, surprise, or excusable neglect. 
Application for this relief shall be accompanied by a copy of the answer or other 
pleading proposed to be filed therein, otherwise the application shall not be 
granted, and shall be made within a reasonable time, in no case exceeding six 
months, after the judgment, dismissal, order, or proceeding was taken. 

(Emphasis added.) 

Code of Civil Procedure section 473 is a remedial statute to be “applied liberally” in favor of 
relief if the opposing party will not suffer prejudice. The law strongly favors trial and disposition on 
the merits. “Unless inexcusable neglect is clear, the policy favoring trial on the merits prevails.” 
(Minick v. City of Petaluma (2016) 3 Cal.App.5th 15, 24, quoting Elston v. City of Turlock (1985) 38 
Cal.3d 227, 235). “Because the law favors disposing of cases on their merits, any doubts in applying 
section 473 must be resolved in favor of the party seeking relief from default.” (Rappleyea v. 
Campbell (1994) 8 Cal.4th 975, 980, citations omitted.) 

Defendant here has submitted a declaration under penalty of perjury which indicates he had 
other priorities that prevented him from responding to this lawsuit. While plaintiff contends this is 
insufficient, the Court resolves the issue in defendant’s favor. The challenges defendant describes 
indicate, at worst, excusable neglect in failing to respond sooner. 

The motion here was filed approximately two months after default was entered, well within 
the six-month timeframe a defendant has to bring such a motion. Two months is not an unreasonable 
amount of time. Plaintiff has not shown any prejudice will result from the case proceeding on the 
merits.  

Accordingly, so long as defendant submits his proposed answer, as mentioned above, the 
Court intends to grant the motion. 
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11. 9:00 AM CASE NUMBER:  MSC21-02470 
CASE NAME:  AMERICAN GUARANTEE & LIABILITY VS. CA FIRE SYSTEMS 
HEARING ON DEMURRER TO COMPLAINT 
*TENTATIVE RULING:* 
 
Unopposed demurrer sustained with leave to amend. The FAC is to be served and filed by 5/27/22, 
responsive pleadings are due by 6/15/22. 
 

 

 

    

12. 9:00 AM CASE NUMBER:  MSC22-00039 
CASE NAME:  GAFFNEY VS. BELL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DEFENDANT 
*TENTATIVE RULING:* 
 
Hearing continued to 7/22/22 at the request of the moving party. 
 

 

  

 
    

13. 9:00 AM CASE NUMBER:  MSC22-00492 
CASE NAME:  GREESON VS. QUICKEN LOANS 
HEARING ON MOTION FOR  PRELIMINARY INJUNCTION 
*TENTATIVE RULING:* 
 
 The hearing is continued by the Court to July 15, 2022 at 9 a.m..  The Court cannot set an 

earlier continuance date, because Department 07’s law and motion is backed up until the end of 

August.  July 15 is the first available date for such a continuance. 

 The Court hereby issues a temporary restraining order against foreclosure through the 

continued hearing date.  This relief is conditioned on plaintiffs’ posting of an undertaking in the sum 

of $ 1,500, on or before June 3, 2022. 

The parties are directed to address the following matters. 

 1. Defendants are directed to re-file their opposition papers on or before May 27, 2022.  

The papers filed on May 11 were either presented out of order or became disordered during the 

scanning process.  The exhibits begin after the first page of the opposition memorandum; the Court 

cannot tell if all exhibits were filed; and some exhibits do not have preceding exhibit tabs.  The Court 

requests that defendants re-file the opposition memorandum and the opposition declaration as two 

separate documents, and that defendants provide the Court with a courtesy copy of the declaration, 
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tabbed in accordance with rule 3.1110(f) of the California Rules of Court. 

 2. Defendants’ opposition papers were filed on May 11, 2022, two court days late.  

Plaintiffs may file supplemental reply papers, if they so choose, on or before June 10, 2022.  

Defendants are directed to comply with the rules governing the filing of opposition and reply papers 

in all future proceedings.  (See Code Civ. Proc., § 1005, subd. (b) [“[a]ll papers opposing a motion so 

noticed shall be filed with the court and a copy served on each party at least nine court days, and all 

reply papers at least five court days before the hearing”].) 

 3. Regardless of whether plaintiffs choose to file supplemental reply papers addressing 

defendants’ opposition papers, the Court requests briefing from plaintiffs on the following issues.  

This briefing shall be filed on or before June 10, 2022. 

  3a.  The subject transaction occurred in 2006.  How was plaintiff Tami Greeson able 

to quote multiple passages from a non-existent HELOC agreement — verbatim — 16 years later, 

on March 25, 2022.  (See Greeson Dec., filed on 4-14-22, ¶¶ 5-7, and ¶¶ 14-15.)  For example, 

Ms. Greeson alleges as follows: 

5. In my HELOC Agreement, I recall a section entitled “Periodic Statements” 

providing as follows: “If you have a balance owing on your Account or have 

any account activity, we will send you a periodic statement.  …  Your 

statement also will identify the Minimum Payment you must make for that 

billing period and the date it is due.” 

Where did this language come from?  Plaintiffs now acknowledge that there was no HELOC 

agreement, and that the above-quoted language does not appear in the fixed interest balloon note 

that plaintiffs actually signed. 

 This is particularly puzzling because Specialized Loan Servicing sent plaintiffs a copy of the 

fixed interest balloon note on June 15, 2020.  Why then does plaintiff quote from a non-existent 

HELOC agreement? 

Plaintiffs attempt to explain this mystery in the reply memorandum as follows: 

It is not uncommon for a borrower to forget the legal name of a loan and/or to 

misplace loan documents. 

While this may be true, it certainly is uncommon for a borrower to quote — verbatim — from a 

non-existent loan document.  The Court is concerned with the ethical implications of the opening 

papers.  (See Code Civ. Proc., § 128.7, subd. (b).) 

  3b.  How can plaintiffs seek cancellation of the deed of trust based on the Chapter 7 

discharge of their debts?  Plaintiffs’ personal liability may have been discharged, but plaintiffs’ own 

Chapter 13 plan provided that the deed of trust would remain in place.  Plaintiffs should cite any 

pertinent bankruptcy law supporting the proposition that the Chapter 7 discharge affected the deed 
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of trust.  Finally, plaintiffs should address why it would not have been a violation of the discharge 

order for defendants to send plaintiffs monthly statements after plaintiffs’ personal liability had been 

discharged. 

   3c.  What evidence is there in the record that defendants were “fostering Plaintiffs’ 

belief that the discharge of their bankruptcy had discharged the loan,” as plaintiffs assert in the reply 

memorandum, other than that defendants did not send plaintiffs monthly statements — statements 

that were not required under the terms of the fixed rate balloon note, and that might have exposed 

defendants to liability for violation of the discharge order? 

  3d.  Defendants may file a response to plaintiffs’ supplemental briefing on or before 
June 24, 2022. 
 

 

  

 
    

14. 9:00 AM CASE NUMBER:  MSN22-0482 
CASE NAME:  SANTALUCIA VS. ALLSTATE 
HEARING ON PETITION TO COMPEL ARBITRATION 
*TENTATIVE RULING:* 
 
Motion is granted.  No costs memorandum has been filed. A motion to tax costs has not been filed. It 
is premature to rule on costs. 
 

 

  
    

15. 10:00 AM CASE NUMBER:  RS21-0179 
CASE NAME:  ACQUISTAPACE VS. STREHL 
HEARING ON ORDER TO SHOW CAUSE RE:  EVICTION FROM SETTLEMENT OF 4/4/22 
*TENTATIVE RULING:* 
 
Continued to the CMC calendar on 5/26/22 at 9 a.m. The parties are to serve and file status reports 
by 5/24/22. 
 

 

  
    

16. 9:00 AM CASE NUMBER:  MSC20-00050 
CASE NAME:  GEE VS. HEATH 
HEARING ON JOINDER TO MOTION FOR TERMINATING SANCTIONS AGAINST SHARON TOWSTER 
FILED BY FUNDING SOLUTIONS  
*TENTATIVE RULING:* 
 
See line 6.  
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17. 9:00 AM CASE NUMBER:  MSC21-01059 
CASE NAME:  GILMORE VS. MURRAY 
HEARING ON MOTION TO DISSOLVE OR MODIFY PRELIMINARY INJUNCTION FILED 2/23/22 BY 
MICHAEL BLALOG, RICHARD SHEPARD - HEARING CONTINUED FROM 5/6/22.  
 

The motion to dissolve or modify the preliminary injunction, filed by cross-defendants 

Michael Balog and Richard Shephard, is granted. Moving parties shall submit an appropriate 

proposed order.  This is the final ruling of the Court. 

Background 

After experiencing difficulty obtaining documents from BookFactory, LLC and BookFactory’s 

manager, William Murray, plaintiff Andrew Gilmore filed this action for breach of fiduciary duty in 

May 2021. He later also filed a related writ petition in this same Court (Case No. N21-1410) for an 

order allowing him to inspect the books and records of BookFactory, LLC.  

Between July 26 and August 6, 2021, eight of the BookFactory members signed a “consent” 

document stating a resolution that Murray should be removed as manager and replaced with Michael 

Balog and Richard Sheppard. (See Declaration of Andrew Gilmore in Support of Opposition to 

Preliminary Injunction, Ex. Q; Declaration of Michael Balog in Support of Opposition to Preliminary 

Injunction, Ex. 10.)  

On August 24, 2021, Murray responded by filing a cross-complaint in this matter, seeking 

declaratory relief against Gilmore and two additional cross-defendants: Michael Balog and Richard 

Shepherd. The prayer for relief in the cross-complaint requested, among other things, a 

determination as to how many units Gilmore owned, “a declaration that the Third Agreement is valid, 

was properly adopted and it is the current governing operating agreement of BookFactory” and “a 

declaration that the dissociation of Mr. Gilmore was valid and proper.”  

Based on his cross-complaint, Murray filed an application for a preliminary injunction to 

prevent his removal that was heard in September 2021. Shortly prior to the hearing, Gilmore 

dismissed his complaint in this matter, but not in the writ proceeding.  

The Court granted Murray’s request for a preliminary injunction, prohibiting cross-

defendants, as well as anyone acting on their behalf, from taking any action to remove Murray as 

managing member of BookFactory, LLC, or interfere or obstruct daily business of BookFactory, LLC, 

pending a final judgment or further Court order in this matter. (Ex. 1 to Declaration of James Smith in 

Support of Motion, hereinafter “Smith Decl.”)  

That order specifically indicated that the Court considered “preserving the status quo” to be 

appropriate in light of the balance of harms, noting Murray would remain subject to his fiduciary 

duties to the other members. The Court noted that the showing on the merits was not particularly 

strong: “nothing specifically provided Patricia the right to redeem her interest, but nothing obviously 

prohibited redemption either. At this point, the Court simply notes that, in the division of an 
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‘economic’ interest from a ‘membership’ interest, ambiguity was created. [¶] The redemption may 

turn out to be improper, as asserted in the opposition papers, but the effects of any invalidity are 

unclear.” 

Since that time, the Court has had further opportunity to consider the existing evidence, new 

evidence, and the relevant authorities, particularly in the related writ proceeding. On January 6, 2022, 

the Court published a tentative ruling granting the related writ of mandate to enforce Gilmore’s 

member rights to inspection of the LLC’s books and records. A hearing was held on January 7, 2022. 

On January 10th, the Court’s Order After Hearing confirmed that the writ was granted. (Smith Decl., 

Ex. 2.) 

On that same day (January 10th), Murray notified all members of his purchase of additional 

membership Units. On January 15th, Murray, along with two other members, purportedly holding the 

majority of outstanding interests, signed a “written consent” document to ratify and reaffirm 

“retroactively” the Third Amended Operating Agreement, subject to a “First Amendment” also 

adopted on January 15, 2022. The written consent purportedly ratified, approved, and reaffirmed all 

Murray’s actions taken since December 23, 2020. 

The First Amendment provides that “William R. Murray, Jr. shall be allowed to purchase Book 

Factory Membership Units directly from other BookFactory Members (or Trusts holding such 

Membership Units) on a personal/private basis without going through the 3rd Party Offer Process in 

Section 5 (a-m).” 

Shepherd and Balog filed this motion, arguing three bases for dissolving the injunction: the 

Court’s January favorable ruling on the writ, which involved common questions with this case, 

discovery revelations suggesting Murray knew Gilmore still owned the Units despite transferring an 

economic interest to Patricia, and Murray’s efforts to gain member support for his actions following 

the writ hearing.  

Requests for Judicial Notice  

Balog and Shepherd request judicial notice of the petition, answer, and reply filed in the writ 

proceeding. The request is unopposed and is granted.  

Murray requests judicial notice of the notice of appeal he filed with respect to the writ 

proceeding. The request is unopposed and is granted. 

Discussion  

Code of Civil Procedure section 533 states the grounds upon which the Court may dissolve an 

injunction: 

In any action, the court may on notice modify or dissolve an injunction or temporary 

restraining order upon a showing that there has been a material change in the facts 

upon which the injunction or temporary restraining order was granted, that the law 

upon which the injunction or temporary restraining order was granted has changed, or 

that the ends of justice would be served by the modification or dissolution of the 
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injunction or temporary restraining order. 

As the Court has previously noted, the general purpose of a preliminary injunction is to 

preserve the status quo pending a determination on the merits of the action. A court evaluates two 

interrelated factors when deciding whether to issue a preliminary injunction: the likelihood that the 

plaintiff will prevail on the merits, as well as the interim harm that the party seeking the injunction 

will suffer if relief is denied, compared to the harm to the opposing party if granted.  

Instead of allowing the status quo to continue until the time of trial, Murray took immediate 

actions following the writ hearing in January to obtain member support for his actions. The ruling in 

the writ proceeding, in combination with the events immediately following the hearing are sufficient 

basis to justify dissolution of the injunction.  

In light of the ruling on the writ petition, Murray’s likelihood of obtaining (at least some of) 

the relief he seeks in the cross-complaint is diminished. At the same time, it appears Murray’s efforts 

to gain member support for his management have been successful, and he has now purchased 

additional membership units, developments that diminish the necessity of the injunction. Because 

both Murray’s likelihood of prevailing, as well as the necessity of the injunction, have decreased, the 

Court concludes that justice is no longer being served by the injunction and orders it dissolved.  

Exhibits 3-4 to the Declaration of James Smith, and the quoted portions of those exhibits in 

the moving memorandum, are at issue in Murray’s motion to seal heard this same date. While the 

Court has denied that material is privileged, as discussed in the ruling on that motion, and while the 

material supports the results here, it is not necessary to the outcome. 

 
 

 
    

18. 9:00 AM CASE NUMBER:  MSC21-01059 
CASE NAME:  GILMORE VS. MURRAY 
HEARING ON MOTION TO SEAL DECLARATION OF JAMES SMITH FILED 3/4/22 - CONTINUED 
FROM 5/6/22  
 

Before the Court is a motion by William Murray to seal documents related to Cross-

Defendants’ Motion to Dissolve, or, in the Alternative, Modify Preliminary Injunction (“Motion to 

Dissolve”). Specifically, Murray seeks to seal (1) portions of the Memorandum of Points and 

Authorities, as well as (2) Exhibits 3-4 to the Declaration of James Smith.  

For the reasons set forth below, the motion is denied. This is the final ruling of the court. 

Background 

William Murray has moved to seal, arguing the records at issue are highly confidential 

attorney-client communications. In support of the motion, Murray provides his own declaration 

stating that Exhibit 3 to the Smith Declaration is “a copy of a May 4, 2011, email exchange involving 

me, Andrew Gilmore, and corporate counsel for BookFactory, which concerned the ownership 
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interests of Gilmore's ex-spouse, Patricia Gilmore.” (Declaration of William Murray, “Murray Decl.,” 

¶6.) He describes Exhibit 4 as “a copy of a July 20, 2011 email exchange related to the January 29, 

2010, Acknowledgement re Economic Interest that Patricia Gilmore, Andrew Gilmore and myself 

signed on behalf of BookFactory.” (Id., ¶7.) Murray states that both exhibits are quoted in the 

memorandum of points and authorities. (Id., ¶8.) 

Addressing an anticipated waiver argument, Murray also states, “Andrew Gilmore apparently 

produced these documents during his discovery although we did not realize that he was publishing 

them until we saw them in his mediation statement just before the February 23, 2022, mediation, 

which was after Mr. Smith had filed his Motion to Dissolve. At the time he published them, he was 

not a manager of BookFactory at the time of their production so he could not waive the privilege. [¶] I 

never waived the privileged attorney-client communications.” (Murray Decl., ¶¶9-10.) 

In their opposition, Balog and Shepherd first argue Murray has not sufficiently established 

privilege. Attorney James Smith describes the circumstances under which the documents were 

acquired. He states that on December 17, 2021, counsel for Murray served document requests on 

Gilmore, and that on “January 26, 2021 [sic],” Gilmore’s counsel responded by providing a link to 

Murray’s counsel and to Smith which contained the subject documents. Smith states that, at the time 

of his declaration (April 25, 2022), Murray has taken no steps to obtain a protective order or 

otherwise retrieve any claimed privileged documents. (Declaration of James Smith ¶13.)  

Balog and Shepherd also argue that if the documents were privileged at one time, Murray 

waived it. The bases they contend for waiver include (1) Murray voluntarily providing Gilmore with 

BookFactory files and emails upon termination, (2) Murray disclosing a "significant part” of the 

communications in this lawsuit, and (3) the crime-fraud exception.  

Standard 

California Rules of Court, Rule 2.550(c) states that "[u]nless confidentiality is required by law, 

court records are presumed to be open." A party may move to seal records pursuant to California 

Rules of Court Rules 2.550-2.551. "A party requesting that a record be filed under seal must file a 

motion or an application for an order sealing the record. The motion or application must be 

accompanied by a memorandum and a declaration containing facts sufficient to justify the sealing." 

(CRC Rule 2.551(b)(1).) 

The Court may order that a record be filed under seal only if it expressly finds facts that 

establish: 

1. There exists an overriding interest that overcomes the right of public access to the record; 

2. The overriding interest supports sealing the record; 

3. A substantial probability exists that the overriding interest will be prejudiced if the record is 

not sealed; 

4. The proposed sealing is narrowly tailored; and 
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5. No less restrictive means exist to achieve the overriding interest. 

(CRC Rule 2.550(d).) 

Discussion 

A party asserting the attorney-client privilege must present evidence establishing that the 

communication comes within the privilege. In other words, the party must present foundational facts 

showing that a communication has been made in confidence in the course of the lawyer-client 

relationship. (People v Gionis (1995) 9 Cal.4th 1196, 1208.) The communication is then presumed to 

have been made in confidence, and the opponent of the claim of privilege has the burden of 

establishing that the communication was not confidential or that an exception exists. (Evid Code 

§917(a); State Farm Fire & Cas. Co. v Superior Court (1997) 54 Cal.App.4th 625, 639.) 

(1) The Attorney-Client Privilege  

Here, Murray bears the initial burden of demonstrating that the subject documents are 

privileged.  

Under the Evidence Code, the attorney-client privilege protects "[1] information transmitted 

between a client and his or her lawyer [2] in the course of that relationship and [3] in confidence by a 

means which, so far as the client is aware, discloses the information to no third persons other than 

those who are present to further the interest of the client in the consultation or those to whom 

disclosure is reasonably necessary for the transmission of the information or the accomplishment of 

the purpose for which the lawyer is consulted, and [4] includes a legal opinion formed and the advice 

given by the lawyer in the course of that relationship." (Evid. Code, § 952.) 

Murray’s declaration does not specifically set forth the factual allegations related to each of 

these elements.  

Murray has also not established that he is currently the client/holder of the privilege entitled 

to claim it. As parties are aware, one of the primary issues in this case is the identity of the LLC 

manager(s) at various times since July 2021. At least some courts have concluded that in a manager-

managed LLC, the right to assert or waive a privilege rests with current management. (See, e.g., 

Montgomery v. eTreppid Techs., LLC (D.Nev. 2008) 548 F.Supp.2d 1175, 1179-1185; see also 

Commodity Futures Trading Comm'n v. Weintraub (1985) 471 U.S. 343, 348-349 [LLC, like corporation, 

is "an inanimate entity" that must act through agents so when control passes to new management, so 

does authority to assert and waive privilege].) Further, Murray’s statement that he has not waived 

the privilege is a legal conclusion given no weight for purposes of the Court’s analysis. 

(2) Waiver 

The burden rests with Balog and Shepherd to show waiver. A trial court called upon to 

determine whether inadvertent disclosure of privileged information constitutes waiver of the 

privilege must examine both the subjective intent of the holder of the privilege and the relevant 

surrounding circumstances for any manifestation of the holder's consent to disclose the information. 

(State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal.App.4th 644, 652-653.) The privilege is waived if any 
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holder of the privilege, without coercion, has disclosed a significant part of the communication or has 

consented to disclosure made by anyone. (Evid. Code, § 912 (a).) 

Gilmore has stated that the subject documents were willingly released without coercion to 

him when he was terminated in October 2017. He contends the documents remained on his 

computer which was returned to him a year after his departure. (See Smith Decl. in Support of Opp., 

Ex. 1.) This supports waiver.  

While Murray initially presented no evidence to contradict the assertions made by Gilmore, 

after the initial hearing, Murray’s attorney filed a supplemental declaration attaching Murray’s 

declaration from the writ proceeding in response to the allegedly privileged documents.  

Even considering the late-filed declaration, its effect is equivocal. Nothing in the termination 

letter or NDA specifically refers to attorney-client communications. While the exact date on which 

Gilmore acquired his work desktop is uncertain, the email exchange between Gilmore and Murray 

suggests Murray knew Gilmore had unreturned documents, yet took no action. (See Logan Decl. filed 

May 13, 2021, Ex. B [Murray’s email dated 1/32/18, stating “how could there be this few files 

though?”].)  

The document request here was propounded by Murray and specifically included “documents 

related to Patricia Gilmore's ownership interest in BookFactory, LLC." The responsive documents were 

produced to counsel for Murray at the same time as Balog and Shepherd with no objections or 

withholding of documents supported by a privilege log (as required by CCP Section 2031.240 (c)(1)). 

While Murray contends “we did not realize [Gilmore] was publishing them until we saw them in his 

mediation statement,” he does not provide the date mediation briefs were exchanged, but it was not 

likely the same day as the mediation itself (February 23). February 23 was the date the motion was 

filed (not prior, as Murray states). By receiving the documents and doing nothing, Murray impliedly 

consented to the disclosure.  

The Court also finds convincing the crime-fraud exception argument and the fact that Murray 

waited a full month to object to the discovery disclosures. While he claims not to have noticed the 

disclosures at first, Gilmore’s production was made in response to a document inspection demand 

Murray himself served.  

With respect to Exhibit 3, the document was filed in the writ proceeding without any formal 

objection by Murray and re-submitted here with the opposition documents. The Court is unaware of 

any authority that would permit the retroactive modification of the public file to eliminate a public 

document. At the initial hearing on this matter, counsel for Murray responded to questions from the 

Court concerning its authority to retroactively seal documents. Counsel argued DP Pham LLC v. 

Cheadle (2016) 246 Cal.App.4th 653, supports such ability. The case is distinguishable on several 

grounds. First, the issue was not directly considered in that case. Second, in DP Pham case, the trial 

court acknowledged the party advocating sealing had satisfied his initial burden to show privilege and 

therefore a presumption arose. (Id. at 665.) Third, unlike here, the trial court in DP Pham reviewed 

the communication prior to concluding that privilege did not apply, not after.  
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The Court, on the record before it, cannot make the findings required to grant the motion 

to seal. 

 
 

 

 
    

19. 9:00 AM CASE NUMBER:  MSN21-1410 
CASE NAME:  GILMORE VS. BOOKFACTORY 
HEARING ON MOTION IN RE: 3/29/22 MOTION FOR NEW TRIAL PURS TO CCP 657 FILED BY DEFTS: 
BOOKFACTORY, WILLIAM MURRAY - 5/6/22 HEARING CONTINUED TO THIS DATE.   
*TENTATIVE RULING:* 
 

The Court modifies its last tentative ruling denying this motion: In response to respondents’ 

motion for a new trial or, alternatively, to set aside and vacate the judgment, the Court sets a full 

evidentiary hearing on May 20th, 2022 at 9:00 a.m. Pending the outcome of the hearing the 

Respondent is ordered to forthwith produce the documents previously ordered by the Court. 

Both sides shall be permitted to submit evidence at this hearing. Also, to be considered at this 

hearing will be the potential consolidation of this case with the civil case. The Court recognizes that it 

is impractical or inconvenient for everyone to conduct a full trial on such short notice. However, there 

are jurisdictional issues that any delay may create, absent waivers by all concerned. Code of Civil 

Procedure, § 660(c). Therefore, the court again encourages the parties to consider an efficient way to 

have just one trial on all issues, on a date convenient to all the parties, the Court and counsel with 

applicable waivers. The Court suggests a court call at 4.30 p.m. today (Thursday 5/19/22) solely to 

address scheduling and possible co-ordination and to moot the need to appear Friday 5/20/22 at 9 

a.m. If you are all available here is the zoom link for today at 4.30 p.m: 

https://www.zoomgov.com/j/1617336574?pwd=ZjVtVCtjRjI3NmtPZ0xXR0RR

K3pPQT09 

 

Meeting ID: 161 733 6574 

Passcode: 358571 

 

 
 

 

https://www.zoomgov.com/j/1617336574?pwd=ZjVtVCtjRjI3NmtPZ0xXR0RRK3pPQT09
https://www.zoomgov.com/j/1617336574?pwd=ZjVtVCtjRjI3NmtPZ0xXR0RRK3pPQT09
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20. 9:00 AM CASE NUMBER:  MSC17-01167 
CASE NAME:  JONES VS. TZEN-WEN 

HEARING IN RE:  APPLICATION TO FILE CONFIDENTIAL INFORMATION USED IN THE HITESES’ 
MOTION FOR GOOD FAITH SETTLEMENT UNDER SEAL 
*TENTATIVE RULING:* 
 
Concurrent with the motion for good faith settlement determination filed by defendants and cross-

defendants George Hites and Emo-Gizella Hites (the "Hiteses"), the Hiteses filed an application to file 

under seal the Settlement Agreement and Mutual General Release ("Settlement") between plaintiffs 

Jeffrey M. Jones and Shannon B. Jones, Trustees of the Jeffrey & Shannon Jones Trust, and the Hiteses 

and a supplemental brief filed by the Hiteses in support of their motion for a good faith settlement 

determination. For the reasons set forth, the application is denied. The Settlement and supplemental 

brief are ordered filed in the public records of the Court. 

Standards for Sealing Records 

Court records are presumed to be open. (Cal. Rules of Ct., rule 2.550(c).) Only if the Court finds, 

among other requirements, that: [¶] (1) There exists an overriding interest that overcomes the right 

of public access to the record; [¶] (2) The overriding interest supports sealing the record; [and] [¶] (3) 

A substantial probability exists that the overriding interest will be prejudiced if the record is not 

sealed" may the Court order records sealed. (McGuan v. Endovascular Technologies, Inc. (2010) 182 

Cal.App.4th 974, 987 [quoting In re Providian Credit Card Cases (2002) 96 Cal.App.4th 292, 298–299 

and fn. 3].) (See also Cal. R. Ct. 2.550(d).)  

An order to seal must be supported by findings based on a declaration or other evidence making the 

requisite factual showing. (See Cal. R. Ct. 2.550(b)(1); McGuan v. Endovascular Technologies, Inc., 

supra, 182 Cal.App.4th at 987-989.) "The rules for sealing records are mandatory, furthering the 

presumption and constitutional interest in open records. Records may not be filed under seal without 

a court order and the prerequisite motion and findings. (Rules 2.551(a), (b), 2.550(d), (e).)" (Savaglio 

v. Wal-Mart Stores, Inc. (2007) 149 Cal.App.4th 588, 600 ("Savaglio").) An agreement of the parties is 

not sufficient to seal records. (Universal City Studios, Inc. v. Superior Court (2003) 110 Cal.App.4th 

1273, 1280-1281; Cal. R. Ct. 2.551(a).) 

Analysis 

The Hiteses' application to file under seal states the application was filed pursuant to the February 23, 

2021 Protective Order which allows any party to designate a document or material produced in 

discovery as "Confidential Information" or "Attorney's Eyes Only Information." The Protective Order 

requires the party filing a document so designated to file an application to seal, permits the 

designating party to also file a motion or application to seal the document, and provides if the Court 

denies the application to seal, the party may file or use the document as if the designation had not 

been made. (App. to Seal p. 2; 2/23/2021 Protective Order ¶¶ 1, 10, 14.) The Hiteses' application to 
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seal cites Rule 2.551(b)(3) and gave notice to Plaintiffs the records may be unsealed. (App. to Seal p. 

3, ll. 6-8.) 

Plaintiffs did not file a motion or application to seal the Settlement and Supplemental Brief under 

Rule 2.551(b)(3) and the Protective Order. The Hiteses' application does not provide evidence 

sufficient for the Court to make the findings necessary for sealing these records under California Rule 

of Court 2.550 and other applicable authority. There is no other evidence before the Court from 

which the Court can find that there is an "overriding interest" that will be prejudiced if the documents 

in question are not kept under seal, sufficient to override the strong presumption of a right of public 

access to court records.  

The Court therefore orders that the Settlement and Supplement Brief filed conditionally under seal on 

April 8, 2022 be unsealed and filed in the public records of the Court in this case.  

 
 

 


